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Dear Mr. Tsiamis,

The Sediment Management Work Group (“SMWG”)1 is an ad hoc group of industry and
government parties actively involved in the evaluation and management of contaminated
sediments on a nationwide basis. The SMWG has long advocated a national policy addressing
contaminated sediment issues that is founded on sound science and risk-based evaluation of
contaminated sediment management options. The SMWG recognizes that the management of
sites involving contaminated sediments frequently involves unique and complex scientific and
technical issues, including assessment methodologies and evaluation of risk and risk reduction
options. As an active participant in the national discussions on sediment management issues, the
SMWG welcomes the opportunity to offer comments on the United States Environmental
Protection Agency’s (“U.S. EPA”) Proposed Plan for the Gowanus Canal Superfund Site,
located in Brooklyn, New York.

The SMWG previously submitted comments to the National Remedy Review Board on
the Gowanus Canal Feasibility Study (“FS”). Those comments are attached (Attachment B) and
incorporated by reference here. The Proposed Plan is similar to the FS in that both documents
did not provide a meaningful evaluation of a full range of remedial alternatives, which is
contrary to the National Contingency Plan (“NCP”). Moreover, like the FS, the Proposed Plan
does not comport with the 11 Risk Management Principles for Contaminated Sediment Sites
(U.S. EPA 2002)2 and the Contaminated Sediment Remediation Guidance for Hazardous Waste

1 Please see Attachment A for a list of SMWG members.

2 United States Environmental Protection Agency. 2002. Principles for Managing Contaminated Sediment
Risks at Hazardous Waste Sites. OSWER Directive 9285.9-08.
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Sites (U.S. EPA 2005)3 (the “Sediment Guidance”). The Proposed Plan’s inconsistency with the
NCP and national sediment policy, as embodied in the Sediment Guidance, concerns the SMWG
because these regulations and policies are in place to assist in the development, evaluation, and
selection of remedial alternatives that effectively protect human health and the environment.

The SMWG understands that the Gowanus Canal is a highly complex urban waterbody
with multiple sources of impacts – both historical and ongoing – that presents unique and
complicated challenges. Moreover, the SMWG recognizes U.S. EPA’s attempt to navigate the
intersection of the Comprehensive Environmental Response, Compensation, and Liability Act
(“CERCLA”) with the Clean Water Act (“CWA”); however, there are certain fundamental
principles of the remediation process that have not been followed in arriving at the Proposed
Plan. These principles are in place to ensure that the site is fully understood, that the remedy
selected is effective, implementable, sustainable, cost-effective, and most importantly, that the
remedy selected protects human health and the environment. The NCP requires no less.

Unfortunately, the Proposed Plan does not adhere to these principles in a number of
ways. There are three areas of specific concern to the SMWG that will be addressed in more
detail below: (1) the need to control sources prior to implementation of the remedy; (2) the
important steps of the CERCLA investigation process that have been skipped, resulting in an
unrealistic design and remediation schedule; and (3) the role of cost in selecting and
implementing the remedy.

I. The Proposed Plan fails to adequately address U.S. EPA’s long-standing priority to
control sources early, thereby posing a significant risk of recontamination.

Despite U.S. EPA’s long-standing priority to control sources early, the Proposed Plan
does not adequately address either the source control issue or the associated sequencing of
remedial activities issue. Source control prior to remediation is essential to successful remedies.
Unfortunately, the Proposed Plan fails to adequately address the significant source control needs
at the Gowanus Canal.

A. U.S. EPA’s national policy emphasizes the importance of controlling sources
prior to remediation.

In its Contaminated Sediment Management Strategy (1998), U.S. EPA stated that “before
initiating any remediation, active or natural, it is important that point and nonpoint sources of
contamination be identified and controlled.” This strategy identified specific point sources as
potential contaminant sources, including “combined sewer overflows (“CSOs”), storm water
discharges from municipal and industrial facilities, direct industrial discharges of process waste,
… runoff from industrial manufacturing and storage sites, atmospheric deposition of
contaminants, and contaminated groundwater discharges to surface water.”

3 United States Environmental Protection Agency. 2005. Contaminated Sediment Remediation Guidance
for Hazardous Waste Sites. OSWER 9355.0-85.
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The need to control sources early is further emphasized in the Sediment Guidance, which
provides:

Identifying and controlling contaminant sources typically is critical
to the effectiveness of any Superfund sediment cleanup. Source
control generally is defined for the purposes of this guidance as
those efforts [that] are taken to eliminate or reduce, to the extent
practicable, the release of contaminants from direct and indirect
continuing sources to the water body under investigation. (p. 2-
20.)

The Sediment Guidance, therefore, calls for identification of these potential continuing sources
and for the development of a source control strategy before sediment remediation begins.

B. Source control at the Gowanus Canal is challenging and the Proposed Plan
does not adequately address the significant issues with the timing and
sequencing of sediment remediation and source control efforts.

The Gowanus Canal is especially challenging from a source control perspective. There
are nearly 250 unpermitted discharge pipes, 10 CSOs, 3 storm sewer outfalls (“SSOs”), and 5
other permitted discharges into the Gowanus Canal. These are on-going sources of
contaminants, with the CSOs and SSOs alone discharging almost 400 million gallons of
untreated sewage and runoff per year. These CSO and SSO discharges contain petrogenic and
pyrogenic polycyclic aromatic hydrocarbons (“PAHs”), polychlorinated biphenyls (“PCBs”),
metals, pesticides, and pathogens all of which contribute significantly to the risk profile of the
Gowanus Canal. Unless these numerous sources are controlled before remedial action is taken in
the Gowanus Canal, recontamination is a virtual certainty.

As noted by the Contaminated Sediments Technical Advisory Group (“CSTAG”):

[T]here are long-term plans to reduce releases from lateral inputs
and from major CSOs, but…it may be many years if not decades
before contaminant releases are reduced to levels that would not
present unacceptable risks to human health and the environment.
Of specific concern are releases of copper, PCBs, and PAHs from
the outfalls and discharge pipes and the non-point releases of
PAHs typical of heavily developed urban areas bordering the canal
… CSTAG anticipates there would be significant recontamination
of the surface sediment after any sediment remedy is implemented
before the needed source control actions for other releases are
completed. (CSTAG Recommendations, p. 3.)

Recontamination, therefore, is a significant concern if any remedial action is undertaken
before these numerous sources are controlled. This significant likelihood of recontamination
should be seriously considered and factored into planning for any sediment remediation. In
particular, this consideration should include an evaluation of the impact of recontamination (via
ongoing sources such as the CSOs) on the development and achievement of performance
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standards. Remedy performance cannot be fairly evaluated without accounting for ongoing
sources of contamination.

Moreover, the Proposed Plan does not adequately address either the source control issue
or the related sequencing issue (i.e., the timing of sediment remediation versus the timing of
source control activities). With regard to the CSOs, the Proposed Plan proposes the installation
of large retention tanks to intercept some portion of the CSO discharges during storm events to
alleviate some overflows into the Gowanus Canal. While retention tanks may be an appropriate
control as a general matter, it is unclear whether they will be sufficient to appreciably reduce the
contaminant loadings to the Gowanus Canal from the CSOs. The Proposed Plan recognizes that
such retention tanks will take time to design and install and, therefore, proposes to use
unidentified interim CSO controls. These interim controls are not identified and other critical
information, such as when they will be implemented and their anticipated level of CSO
reductions, are not addressed in the Proposed Plan. Given the CSOs’ significant contribution to
the contamination of the Gowanus Canal on an ongoing basis, this lack of specificity for the
interim controls is troubling. Implementation of the sediment remedy prior to control of the
CSOs – interim or otherwise – puts the success of the remedy in serious jeopardy.4 The SMWG
believes that the Record of Decision (“ROD”) must clearly require implementation of controls
for CSOs and other source controls before a sediment remedy is implemented.

II. The accelerated process used to investigate sediment impacts at the Gowanus Canal
and to develop remedial alternatives resulted in a Proposed Plan that has
inappropriately deferred key issues to the remedial design phase.

The accelerated pace of the Superfund process at the Gowanus Canal is unprecedented,
but unfortunately has resulted in an inadequately characterized site with significant unknowns
that impacted development and evaluation of remedial alternatives and selection of the remedy.
For context on the pace, the Gowanus Canal was listed on the National Priorities List in March
2010. The Remedial Investigation (“RI”) was completed in February 2011, and the FS was
completed in December 2011. The Proposed Plan was released in December 2012. This
accelerated process failed to provide adequate time for key data to be collected and used to
develop a comprehensive conceptual site model (“CSM”). CSMs are crucial to the development
and evaluation of remedial alternatives and failure to develop an adequate CSM prior to selecting
a remedy will create delays in designing and implementing a remedy that is protective of human
health and the environment. Additional data collection and refinement of the CSM during
remedial design is no substitute for collecting the appropriate information prior to selecting a
remedy.

4 Please see, e.g., Nadeau, S., Skaggs, Jr., M. (2007). Analysis of Recontamination of Completed Sediment
Remedial Projects. Proceedings of the Fourth International Conference on Remediation of Contaminated
Sediments, Savannah, Georgia. ISBN 978-1-57477-159-6. Battelle Press, Columbus, OH. January 2007.
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A. Contrary to the NCP’s RI/FS process, key information required to evaluate
and select a protective remedy has not been developed yet.

The RI/FS process is intended to result in a full characterization of the site, a pre-requisite
to developing and evaluating remedial alternatives, and ultimately, to selecting a remedy. When
this RI/FS process is incomplete, additional characterization must take place during the design
phase. Deferring collection of key characterization data until remedial design is inappropriate
because it is too late in the process to be used to develop and evaluate other potential remedial
alternatives. Due to the pace of the RI/FS process at the Gowanus Canal, key information that
should have been collected during the RI/FS must now be collected during the remedial design
phase in order to fully develop and refine the CSM as well as to design and implement an
effective, sustainable remedy. Either the development of the Final Plan should be postponed
until this information is collected and used to develop and evaluate the full suite of remedial
alternatives or the ROD must include sufficient flexibility to allow for incorporation of the
information derived from this additional study. The first option is clearly better because
deferring several critical components to the post-ROD design phase side steps the public review
and comment required by the NCP and places inappropriate uncertainty and risk on potentially
responsible parties who will need to decide whether to implement such an ill-defined remedy
with undefined costs and significant consequences for planning.

Key information that will need to be more fully developed during the design phase
includes:

 Evaluation of on-going contaminant and particulate loading from the CSOs, SSOs, and
other discharge points;

 Assessment of sediment stability and contaminant fate and transport; at a highly complex
site, a comprehensive understanding of contaminant fate and transport under current and
proposed post-remedy conditions is a necessity;

 Further refinement of a hydrodynamic and sediment transport model, including a more
detailed evaluation of the likely effects of wet weather events and the operation of the
upgraded Flushing Tunnel (engineered to move over 200 million gallons of water per
day) on any potential cap, as well as the chemistry and biology of the Gowanus Canal;

 Evaluation of in-situ solidification technologies;

 Evaluation of alternative approaches to the lower reach of the Gowanus Canal,
particularly RTA3b, where sediment removal may be limited to “hot spots;”

 Evaluation of capping technologies; and

 Evaluation of navigational needs and the potential for vessel impacts to the remedy
performance following implementation.

This information is critical to completing the CSM, filling in the data gaps left by the accelerated
RI/FS process, and ultimately designing a successful remedy. The schedule to design and
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implement the remedy should provide adequate time to address outstanding issues from the
RI/FS as well to address more typical design-level issues.

Similar to the accelerated schedule for the RI/FS process, the Proposed Plan indicates that
the remedial design and implementation will progress similarly quickly. While the SMWG
understands U.S. EPA’s and other stakeholders’ desire in this respect, the efficacy and
sustainability of the remedy should not be sacrificed in the name of speed.

The design and implementation schedule established in the ROD must realistically take
into account the need for additional study, as described above. Modeling, pilot tests, and
sampling all take time to be performed correctly, and are, in the end, necessary for the design of
the remedy. In addition, the implementation of this remedy – once designed – must be properly
sequenced to account for the unique challenges presented by the Gowanus Canal’s urban setting
and on-going sources. The limited access to the Gowanus Canal, lack of open space for staging,
loading/off-loading, and treatment, tight clearances and space for work within the waterbody,
and potential for community disruption will all likely slow the speed of implementation. The
schedule established by the ROD should take these implementation challenges into account and
set realistic expectations for all stakeholders.

III. The Proposed Plan is inconsistent with the NCP.

The NCP requires that the selected remedial action be cost-effective by having a
proportionality between the effectiveness of each remedial alternative in relation to their
respective costs: “Each remedial action selected shall be cost-effective” (40 CFR
§300.430(f)(1)(ii)(D)). Cost-effectiveness is defined as “costs are proportional to its overall
effectiveness.” (40 CFR §300.430(f)(1)(ii)(D)). Per the U.S. EPA’s 1999 guidance, A Guide to
Preparing Proposed Plans, Records of Decision, and Other Remedy Selection Documents,5

“cost-effectiveness is concerned with the reasonableness of the relationship between the
effectiveness afforded by each alternative and its costs compared to other available options.”
Moreover, “if the difference in effectiveness is small but the difference in cost is very large, a
proportional relationship between the alternatives does not exist” (Preamble to NCP).6 These
proportionality requirements were reiterated by U.S. EPA in the Sediment Guidance.

The Proposed Plan violates the NCP’s cost-effectiveness requirement because it did not
engage in an evaluation of cost-effectiveness. For example, CSTAG had recommended that “the
Region evaluate the expected limited effectiveness of dredging based on the relatively large
amount of debris in the canal and the fact that the deeper sediments are much more contaminated
than the surface sediments. Alternatives that focus on capping and minimize removal of
sediments may be more effective.” (CSTAG Recommendations, p. 5-6.)

Despite this recommendation, the Proposed Plan calls for a significant – and costly –
amount of dredging activities, without a real assessment of whether there will be a

5 United States Environmental Protection Agency. 1999. A Guide to Preparing Proposed Plans, Records
of Decision, and Other Remedy Selection Documents. OSWER 9200.1-23P. EPA 540-R-98-031.

6 United States Environmental Protection Agency. 55 Federal Register 8728. March 8, 1990.
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commensurate level of risk reduction. For example, the Proposed Plan proposes dredging and
removal of all soft sediments, ignoring the potential for capping or in-situ stabilization of the soft
sediments. These approaches are likely to effectively reduce risk while reducing impacts to the
surrounding community and minimizing costs. Relatedly, CSTAG also suggested evaluating the
use of monitored natural recovery in the lower reach of the Canal. Such a remedial approach
may be highly effective, resulting in significantly decreased disruption to the community.
Moreover, it has fewer short term risks, it is effective in the long term and it is cost effective
because by incorporating MNR, there would be a significant decrease in the amount of sediment
handling and transportation. RTA 3b is a particularly good candidate for this approach,
especially when combined with targeted removal. Thus, to adequately evaluate remedial
alternatives, including an evaluation of their cost-effectiveness, U.S. EPA should evaluate this
alternative and others and compare their cost-effectiveness prior to finalizing the Plan and
drafting the ROD.

In addition, the Proposed Plan does not acknowledge the link between a failure to control
all sources and increased remedial costs. As noted above, a failure to control sources – including
CSOs – prior to the implementation of the sediment remedy virtually guarantees recontamination
of the Gowanus Canal. That recontamination may require additional remedial expenditures that
could have been avoided by controlling sources prior to implementing the remedial action.

Moreover, the failure to properly characterize and understand the complex dynamics of
the Gowanus Canal during the RI/FS will lead to unnecessarily increased costs. Without the
development of all necessary information, the design and implementation process will be
impeded and will likely require a number of iterations to get to the right approach. An iterative
evaluation process should take place during the design phase, not during remedy implementation.
This back-tracking and re-doing will cost both time and money.

Finally, the Proposed Plan significantly underestimates the cost of actually constructing
the proposed remedy. For example, the FS assumes a work schedule that is not feasible to
implement. The FS also fails to account for the volume of wastes requiring disposal as
hazardous waste, thereby underestimating the disposal costs.

IV. The process at the Gowanus Canal deviates from the appropriate CERCLA process
in key ways that profoundly affect the selection, design, and implementation of the
remedy and the resulting issues should be addressed prior to finalizing the Plan and
drafting the ROD.

The CERCLA process is intended to provide a scientifically sound, risk-based approach
to addressing contaminated sediment sites. Sediment sites present challenging problems, but
following this process is necessary to ensure that the selected remedy will reduce risk to human
health and the environment and be cost-effective. Thus far, the regulatory actions at the
Gowanus Canal deviate from this process in several critical ways, including inadequately
addressing the significant source control issues, incompletely characterizing the site, failing to
develop adequate information to evaluate all remedial alternatives, and insufficiently considering
the cost-effectiveness of the proposed remedy. U.S. EPA should address these issues prior to
finalizing the Plan and drafting the ROD. Moreover, the ROD should provide enough flexibility
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and time to properly design, sequence, and implement the remedy after sources have been
controlled. Without properly sequencing source control efforts and remediation, the site will be
recontaminated.

***

The SMWG would be pleased to answer any questions about its comments on the Proposed
Plan for the Gowanus Canal Superfund Site. For further information, please feel free to contact
the SMWG’s Coordinating Director, Steven C. Nadeau, c/o Honigman Miller Schwartz and
Cohn LLP, 2290 First National Building, 660 Woodward Avenue, Detroit, MI 48226, (313) 465-
7492, snadeau@honigman.com.

Respectfully submitted,

By:

Steven C. Nadeau, Coordinating Director
Sediment Management Work Group

c. Judith Enck, U.S. EPA Region 2 Administrator
Walter Mugdan, Director, Region 2 Emergency and Remedial Response Division
Robert Perciasepe, U.S. EPA Acting Administrator and Deputy Administrator
Mathy Stanislaus, Assistant Administrator, OSWER
James Woolford, Director, OSRTI
Stephen Ells, OSRTI



Attachment A



12465680.1

Attachment B

SMWG’s Comments to the National Remedy Review Board
























